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Keeping Pace With a Technology-Driven Profession
Jodi Nofzger

eady or not, Idaho is goSing paperless. At the
Idaho State Bar 2013 An-

nual Meeting in Coeur
d'Alene, the Idaho Supreme Court previewed the new
statewide judicial case management
system which is expected to roll
out in the next 36 months.' The
Idaho Supreme Court's Technology
Committee, comprised of judges,
trial court administrators, attorneys,
court clerks, and other specialists
provided a preview of a new digital
court management system that will
make a reality technology tools like
electronic filing, judicial workbench,
public access portals, and video conferencing.
The subject of integrating technology into your practice is a broad
theme. This article is by no means a
how-to. The focus of this article is
on the professional responsibility of
lawyers to be technologically competent and to provide affordable legal services and how the two responsibilities might intersect.

The Technology Committee's work has focused on creating
a reliable statewide network with wireless connectivity,
statewide forms, a court management system that allows
for self-scheduling and event-driven automation,
and electronic filing.

vide a comparable experience. Using ABA Model Rules of Professional
the latest technology, the new state- Conduct. One of the Commission's
wide system is designed to empower primary goals is to evaluate particujudges to control case information lar ethical issues raised by changing
2
efficiently and securely right from technology. Technology-related isthe bench and provide attorneys sues can affect a lawyer's duties unwith case tracking features, electron- der the current rules, but the Comic data sharing capabilities, automat- mission is taking a closer look at the
ed notifications and subpoenas, and rapid pace of technological change
the creation of an integrated and and issues of lawyer competence.
Last August, the Commission
confidential record.
proposed
an amendment to ABA
So while some of us can't use
terms like "E-discovery,' "client por- Model Rule 1.1 which expands a
tals;' "document assembly' and "vir- lawyer's responsibilities to include
tual law office" in a coherent sen- "keeping abreast of changes in the
tence, we must be prepared for the law and its practice, including the benreality that technology is redefining efits and risks associated with relevant
technology..'" Additionally, discovery
the practice of law. The critical lawrules include "electronically stored
yering tasks - gathering, managing,
information" and information conand presenting information-are
In mid-2012, the judiciary underdominated by improved case man- tained in "data storage devices" in
took the challenge to develop a new
agement systems. Attorneys cannot the list of initial and upon request
judicial case management system to
simply pass the responsibility for disclosures which require that attorreplace the current Idaho Statewide
electronically stored information to neys involved in litigation discovery
Trial Court Automated Records
technology and
their client's information technolo- keep up to date with
4
law.
(ISTARS) system. The Technology
gy department. In this new E-discov- E-discovery
Committee's work has focused on
As an illustration, in Qualcomm
ery world, the failure of an attorney
creating a reliable statewide network
Inc.
v. Broadcom Corp.,5 the United
to be technologically competent can
with wireless connectivity, statewide
have serious consequences for the States District Court for the Southforms, a court management system
ern District of California awarded
client.
that allows for self-scheduling and
over $8M in sanctions against Qualevent-driven automation, and eleccomm's attorneys for its failure to
produce 46,000 documents of electronic filing. While courts have been the duty of cEpetenee
migrating to paperless systems since
tronically stored information that
In 2009, the American Bar Asso- would have changed the outcome
the late 90s, judges are often still
heavily dependent on paper inside ciation (ABA) created the Commis- of the case. The Court admonished
the courtroom. Previously, software sion on Ethics 20/20 to conduct a the attorneys for a violation of the
solutions haven't been able to pro- plenary review and assessment of the Federal Rule of Civil Procedure that
The Advocate September 2013
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requires parties to respond to discovery in good faith. The Court pointed
to the Advisory Committee's explanation: "[I]f primary responsibility
for conducting discovery is to conAttorneys cannot simply pass the responsibility
tinue to rest with the litigants, they
for electronically stored information to their client's information
must be obliged to act responsibly
6
technology department.
and avoid abuse' The Court's concerns were heightened in this age of
electronic discovery when attorneys
may not physically touch and read
every document within the client's
custody and control. For the current "good faith" discovery system der to connect
problems. Some assert that
securely to a remote
to function in the electronic age, the network and protect against general
the costs of legal services are
Court opined "that attorneys and internet traffic."o An insightful and
beyond the means of many
clients must work together to en- user-friendly overview of other techpeople. While that is true for
sure that both understand how and nology protocols to safeguard conthe poor in some areas of law,
where electronic documents, records fidential information can be found
both the marketplace and speand emails are maintained and to de- in an article entitled Protecting Clicific programs, such as lawyer
termine how best to locate, review, ent Data: 11 Steps to Take When Usreferral [programs], provide afand produce responsive documents.
ing Technology' by Peter Roberts, the
fordable legal services for many
Attorneys must take responsibility
Practice Management Advisor in the
types of legal matters. For many,
for ensuring that their clients con- Law Office Management Assistance
it is not affordability but lack of
duct a comprehensive and appropri- Program of the Washington State
engagement that causes people
ate document search7
Bar.
to forego legal solutions. Technology has addressed efficiencies in the legal process, once
again driving down costs, but
A lawyer must also act compehas not fulfilled its potential
In addition to the duties of comtently to protect the confidentiality
for creating engagement. 3
petency and confidentiality, the
8
of clients' information.
Law schools have a unique opCommission is examining how adAs I work on this article using the
portunity
to enlist the power of
vances in technology can increase or
public network at Thomas Hammer
enhance the opportunities for law- modern information technology to
Coffee House, I am reminded of the
yers
to improve access to justice. 2 bridge the crucial gap in affordable
significance of this rule. The availability of sensitive client documents Lawyers are challenged to utilize legal services. In January, the Centhrough electronic means that could technology to make available afford- ter for Computer-Assisted Legal In4
be accessed or intercepted by other able legal services to underserved struction (CALI®)1 selected six law
users raises issues of confidential- individuals. William E. Hornsby, Jr., schools to develop a course as part of
ity. We know that keeping up with staff counsel at the ABA, regularly the Access to Justice Clinical Course
the changes in the law is difficult writes and speaks about the intersec- Project. Participating law schools inenough. A New Jersey ethics opin- tion of technology and legal practice. clude Columbia Law School, Conion suggests that just "keeping up" is Hornsby suggests that the American cordia University School of Law,
not all a lawyer must do: "Whether legal system falls short of providing CUNY School of Law, Georgetown
a particular system provides reason- access to justice for all.
University Law Center, University of
North Carolina School of Law, and
able protective measures must be
Legal needs studies show that
'informed by the technology reasonUniversity of Miami School of Law.
people often do not recognize
These hybrid clinical courses are
ably available at the time' to secure
when they have a problem for
designed to teach law students how
data against unintentional disclowhich there is a legal solution
and therefore do not seek out
sure' 9
to use and deploy technology tools
At a minimum, attorneys should
to lower barriers to justice for lowlawyers or the justice system to
income, self-represented litigants.
provide assistance with their
create a virtual private network in or30
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Students will use A2J Author® to
build user-friendly web-based document assembly tools called A2J
Guided Interviews® that will allow
users to complete pleadings or other
legal documents by answering a series of easy-to-understand questions.
By building documents that perform some of the tasks that lawyers
do, future lawyers gain insight into
emerging technologies at the center of modern law practice and also
develop core competencies across a
range of new and traditional lawyering skills including empathy and
client-centered professionalism."
The A2J Clinic at Concordia Law
is a collaborative project with Idaho
Legal Aid Services and builds on the
already comprehensive work of Idaho's Court Assistance Office (CAO).
CAOs are located in the county seat
in each of the judicial districts, and
officers are onsite to provide access
to court approved forms and to review forms before they are filed, but
a growing number of pro se litigants are accessing the forms online.
The CAO website was revised and
launched in April 2013 to meet the
high demand for services and better
facilitate access to court information
and forms.' 6 Idaho's CAOs are using
document assembly programs and
interactive tools for problem assessment to encourage and facilitate access to justice to meet the demand
for fast, accurate, and logical navigation of the court system online. The
Court Assistance Office reports the
past two years have shown the highest historical number of requests
with 56,763 in FY2012 and 60,614 in
FY 2011.

With the increasing use of Ediscovery and paperless judicial systems, members of the legal profession must consider new methods
for managing the overwhelming volume of information and be compe-

tent with the emerging technologies
at the center of modern law practice.
It is also increasingly clear that law
schools must teach the technology
of law practice. The ABA Model
Rules of Professional Conduct call
for law school curriculum which
familiarizes aspiring lawyers with
important technology tools. With
practical skills training in the use of
effective technology tools, the next
generation of lawyers can bring an
enhanced mastery of business and
technology processes into their law
firms, government agencies, and
public interest organizations and
improve the practice of law and the
provision of affordable legal services.

By building documents
that perform some of the tasks
that lawyers do, future lawyers
gain insight into emerging
technologies at the center
of modern law practice.

14. CALl® is a nonprofit consortium of
law schools whose mission includes
promoting "access to justice through the
use of computer technology'
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